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ORDER

The majority opinion filed June 15, 2001, is amended as
follows:

1) Add the following sentence to the end of the third
paragraph of section 1. B. 4 (Superiority, Rule 23(b)(3)(D)):

Of course, we do not suggest that the causation diffi-
culties necessarily render class certification impossi-
ble.

Judges O'Scannlain and Gould have voted to deny the peti-
tion for rehearing and the petition for rehearing en banc.
Judge Fletcher has voted to grant the petition for rehearing
and recommended granting the petition for rehearing en banc.

The full court was advised of the petition for rehearing en
banc. An active judge requested a vote on whether to rehear
the matter en banc. The matter failed to receive amgjority of
the votes of the active judges in favor of en banc consider-
ation. Fed. R. App. P. 35.

The petition for rehearing and the petition for rehearing en
banc are DENIED.

OPINION
GOULD, Circuit Judge:

Thisis aproducts liability action involving pacemakers
containing the allegedly defective ENCOR Bipolar Passive
Fixation Pacing Lead Model 330-854 ("854 lead"). Plaintiff-
Appellant Robin Zinser ("Zinser") filed a class action com-
plaint alleging negligence, products liability, negligent mis-
representation, fraud and deceit, breach of express warranty,
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breach of implied warranty, and infliction of emotional dis-
tress against defendant Accufix Research Ingtitute ("ARI"),
formerly Telectronics Pacing Systems. Zinser also alleged
that defendants Pacific Dunlop Limited ("Pacific Dunlop™)
and Nucleus Limited ("Nucleus') were derivatively liable for
damages caused by ARI.

The district court denied class certification, holding that
Zinser failed to meet her burden of proving that a class should
be certified pursuant to Federal Rule of Civil Procedure 23
("Rule 23") (b)(1)(A), (b)(1)(B), (b)(2), or (b)(3). Zinser
appeals, and we affirm.

FACTUAL AND PROCEDURAL BACKGROUND

Pacemakers containing the 854 lead were implanted in a
population of 10,549 patients in 48 states throughout the
United States. Approximately 8,200 of these patients were
still alive and implanted with an 854 lead when the district
court considered class certification.

ARI designed, manufactured, and distributed the 854 |ead.
Pacific Dunlop is an Australian company and the ultimate
parent and beneficial owner of ARI. Nucleus, another Austra-
lian company, is awholly-owned subsidiary of Pacific Dun-
lop and also holds an indirect beneficial ownership interest in
ARI.

A pacemaker consists of two parts: a pulse generator and

one or two atrial leads. Because most atrial leadsincluded in
pacing systems are placed in the upper portion of the atrium,
which is difficult to reach, many atria leads are manufactured
with apreexisting "J' shape to help physicians stabilize the
lead. The 854 |ead consists of a polyurethane insulated con-
ductor coil formed intoits"J" shape through the use of aflat
metal retention wire, which runs through the inside of a con-
ductor coil. While implanted, the lead flexes and bends each
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time the heart beats, approximately 100,000 to 150,000 times
per day.

Because of metal fatigue, the"J' retention wire may frac-

ture over time. Whether a"J' wirein an 854 lead will fracture
depends, in part, on whether the wire has suffered bends or
kinksin the interelectrode region. Injury from a'J' wirein an
854 |lead has been reported only when the wire fractures and
protrudes through a small section of thetip of thelead in the
interelectrode region.

On September 11, 1995, ARI published a"Dear Doctor"
letter announcing its withdrawal of al models of passive fixa-
tion atrial "J' leads. The letter also advised physicians of new
safety information related to its ENCOR 330-854 and
ENCOR DEC 033-856 leads.1 To date, ARI hasissued a total
of five "Dear Doctor" letters setting forth relevant clinical
information and patient management guidelines. Individuals
from the worldwide implant population have reported a total
of five injuries related to fracture and protrusion of the 854
lead "J" wire, two of which occurred in the United States.
Additionally, four patients in the United States have reported
non-specific chest pain with an unconfirmed relationship to
"J" wire fracture or protrusion.

ARI communicated the current lead patient management
guidelines to the medical community on August 14, 1998.
ARI recommended: (1) annual fluoroscopic screening for all
patients implanted with 854 leads; (2) fluoroscopic screening
every six months if a physician finds that alead is fractured
proximal to the anode band; (3) fluoroscopic screening every
six months or consideration of extraction if fluoroscopic
screening revealsthat alead is fractured or kinked within the
interelectrode region; and (4) consideration of extraction if

1 The ENCOR 033-856 lead uses a'J' retention wire and hasasimilar
construction to the 854 lead. The 033-856 was not implanted into patients
in the United States, however, and is not the subject of this litigation.
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fluoroscopic evidence indicates that the "J' wire is protruded
or severed within the interel ectrode region. ARI maintains
that the risk of extraction is greater than the risk of injury
froma"J' wire protrusion.

ARI has previously faced litigation involving three differ-

ent pacemaker leads, known as ACCUFIX atrial "J" lead
models 330-801, 329-701, and 088-812 ("Telectronics litiga
tion"). The Telectronics litigation's procedura history
includes certification, decertification, and recertification by
the district court of aclass against ARI. See In re Telectronics
Pacing Systems, Inc., 164 F.R.D. 222 (S.D. Ohio 1995) (certi-
fying class pursuant to Rule 23(b)(3)); 168 F.R.D. 203 (S.D.
Ohio 1996) (on reconsideration, decertifying class); 953 F.
Supp. 909 (S.D. Ohio 1997) (denying Pacific Dunlop and
Nucleus motion to dismiss for lack of jurisdiction); 172
F.R.D. 271 (S.D. Ohio 1997) (recertifying class). After the
parties to the Telectronics litigation reached a settlement
agreement, Zinser moved to intervene, arguing that she might
make a claim against monies alocated to the settlement class
on behalf of the putative classin this case. The district court
presiding over the Telectronics litigation denied the motion as
untimely.2

On August 11, 1997, Zinser filed a putative class action
complaint against ARI aleging negligence, products liability,
negligent misrepresentation, fraud and deceit, breach of
express warranty, breach of implied warranty, and infliction
of emotional distress. Zinser also alleged that Pacific Dunlop

2 Although the parties to the Telectronics litigation reached a settlement
committing substantially all of ARI's assets, the Sixth Circuit recently
decertified the limited fund class and disapproved the settlement. In re
Telectronics Pacing Systems, Inc., Accufix Atrial"J' Leads Products Lia
bility Litig., 221 F.3d 870, 882 (6th Cir. 2000) ("limited fund" rationale
of Rule 23(b)(2)(B) does not apply where the available funds are limited
only by agreement of the parties). The Sixth Circuit also disagreed with
the district court's conclusion that Zinser's motion to intervene was
untimely. 1d.
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and Nucleus, as parent corporations, were derivatively liable
for damages caused by ARI.

Zinser sought class certification only for claims of negli-
gence, products liability, and medical monitoring pursuant to
Rule 23. Zinser defined the proposed class as:

All persons domiciled or residing in the United
States of Americaand itsterritories, possessions, and
the Digtrict of Columbia, who had implanted in their
bodies, an ENCOR Bipolar Passive Fixation Pacing
Lead Model 330-854. Excluded from the class are
the defendant's officers and employees.

Zinser also sought certification of two subclasses:

The first subclass (the "Medical Monitoring Sub-
class') is composed of those individuals who are
currently implanted with a model 330-854 pacing
lead. The second subclass (the "Explantation Sub-
class') is composed of those individuals who have
had a model 330-854 |ead removed because of an
actua injury or risk of injury.

The district court denied Zinser's request for class certifica-
tion pursuant to Rule 23(b)(1)(A), (b)(1)(B), (b)(2), and
(b)(3). Because of the procedural complexity of trying a class
action under the laws of multiple jurisdictions, the district
court refused to certify the class pursuant to Rule 23(b)(3).
The district court denied certification of the proposed Rule
23(b)(1)(A) medical monitoring subclass, finding that individ-
ual adjudications of the medical monitoring claim would not
expose ARI to conflicting obligations. The court also rejected
certification of the subclass pursuant to Rule 23(b)(2), finding
that the nature of the relief sought was primarily legal, not
equitable, in nature. And the court refused to certify the class
pursuant to Rule 23(b)(1)(B) as alimited fund. Because the
Rule 23(b) requirements were dispositive, the district court
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declined to consider whether Zinser met the requirements of
Rule 23(a).

On September 27, 1999, we exercised our discretion pursu-
ant to Rule 23(f) and granted Zinser permission to appeal the
district court's order denying class certification. Pursuant to
28 U.S.C. § 1292(e) and Rule 23(f), we have jurisdiction over
Zinser's appeal.

DISCUSSION
I

Class actions are governed by Federal Rule of Civil Proce-
dure 23. Asthe party seeking class certification, Zinser bears
the burden of demonstrating that she has met each of the four
requirements of Rule 23(a) and at least one of the require-
ments of Rule 23(b). Hanon v. Dataproducts Corp. , 976 F.2d
497, 508 (9th Cir. 1992).3

Before certifying a class, the trial court must conduct a
"rigorous analysis' to determine whether the party seeking
certification has met the prerequisites of Rule 23. Vaentino

v. Carter-Wallace, Inc., 97 F.3d 1227, 1233 (9th Cir. 1996).
While the trial court has broad discretion to certify aclass, its
discretion must be exercised within the framework of Rule 23.
Doninger v. Pacific Northwest Bell, Inc., 564 F.2d 1304, 1309
(9th Cir. 1977). "Wereview adistrict court's denial of class
certification for abuse of discretion." Knight v. Kenal Penin-
sula Borough Sch. Dist., 131 F.3d 807, 816 (9th Cir. 1997).

Our circuit has recognized the potential difficulties of
"commonality” and "management” inherent in certifying

3 In addition to challenging the district court's disposition of Rule 23(b),
Zinser maintains that she has also satisfied Rule 23(a). Because we affirm
the district court's denia of class certification pursuant to Rule 23(b), we
do not address Zinser's Rule 23(a) arguments.
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products liability class actions. Inre N. Dist. of Cal., Dalkon
Shield IUD Prods. Liab. Litig., 693 F.2d 847, 854-55 (9th Cir.
1982). However, some products liability cases may satisfy
Rule 23 and proceed as class actions, and we have not prohib-
ited class certification of products liability actions per se.
Valentino, 97 F.3d at 1230-33; seeaso Inre Am. Med. Sys.,
Inc., 75 F.3d 1069, 1084 (6th Cir. 1996) (courts must exercise
great care before certifying products liability class, because
such cases usually involve factual and legal issues that vary
dramatically from individual to individual).

Zinser argues that the district court erroneously concluded

that the law of multiple jurisdictions applies. Instead, Zinser
asserts that Colorado and Delaware law properly appliesto all
class members claims. On this central issue, we disagree.

We review de novo adistrict court's choice of law determi-
nation. Contact Lumber Co. v. P.T. Moges Shipping Co., Ltd.,
918 F.2d 1446, 1450 (9th Cir. 1990). We review factual find-
ings underlying a choice of law determination pursuant to the
"clearly erroneous’ standard. 1d.

A federa court sitting in diversity must ook to the

forum state's choice of law rules to determine the controlling
substantive law. Klaxon Co. v. Stentor Elec. Mfg. Co. Inc.,
313 U.S. 487, 496 (1941). California, the forum state here,
applies the governmental interest approach to conflict of law
guestions, which is characterized as a three step process:

Under the first step of the governmenta interest
approach, the foreign law proponent must identify
the applicable rule of law in each potentially con-
cerned state and must show it materially differs from
the law of Cdlifornia. ... If ... thetria court finds
the laws are materialy different, it must proceed to
the second step and determine what interest, if any,
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each state hasin having its own law applied to the
case....Onlyif thetria court determines that the
laws are materially different and that each state has
an interest in having its own law applied, thus
reflecting an actual conflict, must the court take the
final step and select the law of the state whose inter-
ests would be "'more impaired' if its law were not

applied.

Wash. Mut. Bank v. Superior Court, 15 P.3d 1071, 1080-81
(Cal. 2001) (citations omitted) (emphasisin original); see also
In re Pizza Time Theatre Sec. Litig., 112 F.R.D. 15, 19 (N.D.
Cal. 1986).

Zinser initially argued that Californialaw should apply to

the claims of all putative class members. However, the district
court correctly noted that "[p]laintiff does not show how
application of Californialaw satisfies constitutional due pro-
cess requirements in this case." On appeal, Zinser concedes
that under Phillips Petroleum Co. v. Shutts, 472 U.S. 797
(1985), Californialaw cannot be constitutionally applied to all
putative class members. Zinser now argues that the law of
Colorado should apply to the negligence, products liability,
and medical monitoring claims, while the law of Delaware
and Colorado should apply to the derivative claims. 4 Because
Zinser seeks to invoke the law of ajurisdiction other than Cal-
ifornia, she bears the burden of proof. Wash. Mut., 15 P.3d at
1080-81 (under California choice of law rules, foreign law
proponent bears burden of establishing true conflict). We con-
clude that Zinser fails to meet her burden of showing Colo-
rado law applies to the designated claims of negligence,
products liability, and medical monitoring.

4 Zinser sought certification only on the negligence, products liability,
and medical monitoring fund claims. Apparently for this reason, the dis-
trict court did not undertake a choice of law analysis with respect to the
derivative claims. Because Zinser did not seek certification of the deriva-
tive claims, we will not address the choice of law arguments relating to
these claims.
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Although Zinser acknowledges that every state has an inter-

est in having its law applied to its resident claimants, she nev-
ertheless asserts that Colorado law should apply to all putative
class members. To support this assertion, Zinser argues: (1)
that ARI is headquartered in Colorado;5 (2) that Colorado's
government has expressed an interest in ensuring the manu-
facture and distribution of safe products from its state;6 and

(3) that the application of asingle state's law will allow
claimsto be adjudicated on aclass basis.

Zinser misconstrues California choice of law rules. Asthe
district court explained, "the three-part California choice of
law inquiry requires comparison of each non-forum state's
law and interest with California's law and interest separate-
ly." (Citing PizzaTime, 112 F.R.D. at 20). Asrequired by
Cdlifornialaw, Zinser thus must apply Californias three-part
conflict test to each non-forum state with an interest in the
application of itslaw. PizzaTime, 112 F.R.D. at 20; Liew v.
Official Receiver & Liquidator, 685 F.2d 1191, 1196-97 (Sth
Cir. 1982). Also, because Zinser seeks certification of three
separate claims -- negligence, products liability, and medical
monitoring -- this conflicts test must be applied to each claim
upon which certification is sought. Wash. Mut. , 15 P.3d at
1081 ("These rules apply whether the dispute arises out of
contract or tort . . . and a separate conflict of laws inquiry
must be made with respect to each issue in the case."); see
also Castano v. Am. Tobacco Co., 84 F.3d 734, 743 n.15 (5th
Cir. 1996) (" "[B]ecause we must apply an individualized
choice of law analysisto each plaintiff's claims, the prolifera-
tion of disparate factual and legal issues is compounded expo-
nentialy .. .."") (quoting Georgine v. Amchem Prods., Inc.,
83 F.3d 610, 626 (3d Cir. 1996)).

5 Although ARI is now headquartered in Colorado, Zinser has not dem-
onstrated that it was headquartered there when the 854 |eads were
designed, manufactured, and distributed.

6 Zinser has also failed to demonstrate that the 854 |eads were manufac-
tured in or distributed out of Colorado.
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Zinser does not explain how each non-forum state's law
differs from Californialaw, whether each non-forum state has
an interest in having its law applied, or whether each non-
forum state has an interest outweighing Californias interest.
The district court made this point clearly, reasoning:

Colorado law could be applied to a nationwide class
under California choice of law rulesonly if Colorado
law were the sole non-forum law to conflict with
Californialaw and if Colorado were the sole state
with an interest that outweighed Californias interest.

Because, asthe district court noted, "the laws of negligence,
product[g] liability, and medical monitoring al differ in some
respects from state to state,” In re Rhone-Poulenc Rorer, Inc.,
51 F.3d 1293, 1300-01 (7th Cir. 1995); In re Telectronics, 168
F.R.D. at 215-17, Zinser has not established that Colorado is
the only non-forum law to conflict with Californialaw. Fur-
ther, Zinser has not persuaded us that Colorado's interest in
this litigation outweighs Cdifornias.

We hold that Zinser has not met her burden to establish

that Colorado law appliesto the negligence, products liability,
and medical monitoring claims of each putative class mem-
ber. The district court correctly rejected the contention that
the law of asingle state -- either California or Colorado --
appliesto this action.

Zinser next argues that even if the law of multiple jurisdic-
tions applies, Rule 23(b)(3) class certification is appropriate
because common questions of law and fact predominate over
individual issues and because a class action is the superior
method of resolving the claims. Zinser, as the party seeking
class certification, bears the burden of showing that common
guestions of law or fact predominate. Hanon, 976 F.2d at 508.
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[3] Pursuant to Rule 23(b)(3), a court may certify aclass
only if it first determines that "the questions of law or fact
common to the members of the class predominate over any
guestions affecting only individual members, and that a class
action is superior to other available methods for the fair and
efficient adjudication of the controversy." Fed. R. Civ. P.
23(b)(3). Although interrel ated, we address these issues inde-
pendently. See, e.q., Vaentino, 97 F.3d at 1234-35.

A. Predominance

"Implicit in the satisfaction of the predominancetest is
the notion that the adjudication of common issues will help
achieve judicial economy." Vaentino, 97 F.3d at 1234.

Zinser argues that the district court abused its discretion

by holding that variances in state laws overwhelm common
issues of fact. Citing Telectronics, 172 F.R.D. at 290-94, Zin-
ser maintains predominance is not destroyed and the case is
still manageable as a class action despite the application of the
law of multiple jurisdictions. We disagree.

Understanding which law will apply before making a pre-
dominance determination isimportant when there are varia
tionsin applicable state law. "[W]here the applicable law
derives from the law of the 50 states, as opposed to a unitary
federal cause of action, differencesin state law will “com-
pound the [ ] disparities among class members from the dif-
ferent states." Chin v. Chryder Corp., 182 F.R.D. 448, 453
(D. N.J. 1998) (quoting Amchem Prods., Inc., v. Windsor, 521
U.S. 591, 624 (1997)) (second alteration in original). Because
Zinser seeks certification of a nationwide class for which the
law of forty-eight states potentially applies, she bears the bur-
den of demonstrating "a suitable and realistic plan for trial of
the class claims." Chin, 182 F.R.D. at 454; see also Vaentino,
97 F.3d at 1234 (district court abused its discretion certifying
class because plaintiffs did not show how classtrial could be
conducted); Castano, 84 F.3d at 742 (court cannot rely merely
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on assurances of counsel that any problems with predomi-
nance or superiority can be overcome); Am. Med. Sys., 75
F.3d at 1085 (when more than a few state laws differ, court
would be faced with impossible task of instructing jury on rel-
evant law).

Certainly, there may be common issuesin this case, such
asthose relating to liability to the extent that any alleged
defect in the 854 lead may have been caused by ARI's alleged
negligence. But to determine causation and damages for each
of the three claims asserted here, it is inescapable that many
triable individualized issues may be presented. For example,
was the alleged defect in the 854 |ead caused by negligent
manufacture? Was it caused by negligent shipping or han-
dling? Was it caused by improper handling of the lead by
physicians or medical staff? Or was it caused by some combi-
nation of these or other factors? As cogently explained by a
leading commentator:

[1]f the main issues in a case require the separate
adjudication of each class member'sindividual claim
or defense, a Rule 23(b)(3) action would be inappro-
priate. . .. Moreover, when individual rather than
common issues predominate, the economy and effi-
ciency of class action treatment are lost and the need
for judicial supervision and the risk of confusion are
magnified.

7A CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY
KANE, Federal Practice and Procedure8§ 1778 at 535-39 (2d
ed. 1986) (footnotes omitted).

The complexity of the trial would be further exacerbated to
the extent that the laws of forty-eight states must be consulted
to answer such questions. See Castano, 84 F.3d at 741
("proliferation of disparate factual and legal issuesis com-
pounded exponentialy” when law of multiple jurisdictions

apply).
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The case relied upon by Zinser, Telectronics, is distinguish-
able. There, the district court initially declined to certify the
class pursuant to Rule 23(b)(3), reasoning:

The Plaintiffs smply assert that any nuances or dif-
ferencesin state law that do exist "can be handled by
the creation of subclasses and separate jury interrog-
atories." The Plaintiffs, however, bear the burden of
establishing appropriate subclasses and demonstrat-
ing that each subclass meets the Rule 23 require-
ments. . . . The Plaintiffs must come forward with
the exact definition of each subclass, its representa-
tives, and the reasons each subclass meets the pre-
requisites of Rule 23(a) and (b).

Telectronics, 168 F.R.D. at 221. Following this directive, the
plaintiffs filed a renewed motion for class certification, pro-
posing ten subclasses and three sub-subclasses with proper
representatives for each. The court granted the renewed
motion for certification only after the plaintiffs created sub-
classes with proper representatives for each. Telectronics, 172
F.R.D. at 278.

Here, the district court declined certification for pre-
cisaly the same reasons originally advanced by the Telec-
tronics court. The district court held:

Plaintiff raises the alternative argument that even

if neither Californianor Colorado law appliesto al
claims of the nationwide class, the proposed sub-
classes can be further divided into manageabl e sub-
classes which take into account conflictsin state
laws. However, Plaintiff has not presented represen-
tative plaintiffs for those subclasses, nor has she
demonstrated that each subclass meets the Rule 23
requirements.

The district court thus concluded that there was no manage-
abletrial plan adequate to deal with individualized issues and
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variances in state law. We find no abuse of discretion in this
respect.

B. Superiority

Zinser also argues that class adjudication is superior to

other methods of adjudication because "classwide litigation of
common issues will reduce litigation costs and promote

greater efficiency.” Vaentino, 97 F.3d at 1234. In determin-

ing superiority, courts must consider the four factors of Rule
23(b)(3). "A consideration of these factors requires the court

to focus on the efficiency and economy elements of the class
action so that cases allowed under subdivision (b)(3) are those
that can be adjudicated most profitably on a representative
basis" 7A CHARLES ALANWRIGHT, ARTHUR R. MILLER &
MARY KAY KANE, Federal Practice and Procedure 8 1780 at
562 (2d ed. 1986). The application of each factor here demon-
strates that the district court did not abuse its discretion when

it held that class action treatment was not appropriate.

1. Rule 23(b)(3)(A)

Thefirst factor isthe interest of each member in"individu-
ally controlling the prosecution or defense of separate
actions." Fed. R. Civ. P. 23(b)(3)(A). Where damages suf-
fered by each putative class member are not large, this factor
weighsin favor of certifying a class action. See, e.q., Dalkon
Shield, 693 F.2d at 856.

Here, Zinser's amended class action complaint states:
"Without reference to punitive damages, which are sought as
well as compensatory damages, the amount in controversy in
compensatory damages alone for each plaintiff/class members
[sic] exceeds the sum of $50,000.00 exclusive of interest and
costs." (emphasis added). To a degree, this statement under-
mines Zinser's assertion that the claims have arelatively

small value.7 We recognize that a party with a claim of

7 1t also suggests that individual claims might economically and reason-
ably be pursued individually or permissively joined. See 7A CHARLES
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$50,000 might have a difficult time alone pursuing a complex
products liability case. However, the minimum amount
alleged to be in controversy for each putative class member
does not argue persuasively for class certification. See 7A
CHARLESALAN WRIGHT, ARTHUR R. MILLER & MARY KAY
KANE, Federal Practice and Procedure§ 1779 at 557 (2d ed.
1986) ("'For example, a group composed of consumers or
small investorstypically will be unable to pursue their claims
on an individua basis because the cost of doing so exceeds
any recovery they might secure. When thisisthe case it seems
appropriate to conclude that the class action is superior to
other available methods for the fair and efficient adjudication
of the controversy.") (internal quotation marks omitted).

2. Rule 23(b)(3)(B)

The second factor is "the extent and nature of any litigation
concerning the controversy aready commenced by or against
members of the class." Fed. R. Civ. P. 23(b)(3)(B).

Thisfactor isintended to serve the purpose of assur-
ing judicial economy and reducing the possibility of
multiple lawsuits. . . . If the court finds that severa
other actions already are pending and that a clear
threat of multiplicity and arisk of inconsistent adju-
dications actually exist, a class action may not be
appropriate since, unless the other suits can be
enjoined, . . . a Rule 23 proceeding only might create
one more action . . . . Moreover, the existence of liti-
gation indicates that some of the interested parties

ALAN WRIGHT, ARTHUR R. MILLER & MARYKAY KANE, Federd Practice
and Procedure 8 1779 at 552 (2d ed. 1986) ("The most obvious alternative

to aclass action is to remit the class members to the ingtitution of individ-

ual actions. The 1966 amendments to the civil rules, which expanded their

already liberal joinder policy and significantly enlarged the right to inter-

vene under Rule 24 have made this amore realistic possibility than it once

was.") (Footnotes omitted).
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have decided that individual actions are an accept-
able way to proceed, and even may consider them
preferable to a class action. Rather than alowing the
class action to go forward, the court may encourage
the class members who have instituted the Rule
23(b)(3) action to intervene in the other proceedings.

7A CHARLESALAN WRIGHT, ARTHUR R. MILLER & MARY KAY
KANE, Federa Practice and Procedure§ 1780 at 568-70 (2d
ed. 1986) (footnotes omitted).

Here, the district court noted that "[a]lthough thousands of
patients were implanted with the ENCOR lead, only nine law-
suits are pending; this indicates that individual litigation may
be sufficient to satisfy potentia claims." Further, athough
Zinser relies upon the Telectronics litigation as support for
certification, there ARI faced claims filed on behalf of over
900 individua implantees, and joinder might have been
impractical.

3. Rule 23(b)(3)(C)

The third factor is "the desirability or undesireablity of con-
centrating the litigation of the claimsin the particular forum.
Fed. R. Civ. P. 23(b)(3)(C).

We are persuaded by the reasoning of Haley v. Medtronic,
Inc., 169 F.R.D. 643 (N.D. Cal. 1996):

In this case, where the potential plaintiffs are located
across the country and where the witnesses and the
particular evidence will also be found across the
country, plaintiffs have failed to establish any partic-
ular reason why it would be especially efficient for
this Court to hear such a massive class action law-
suit.

Id. at 653. Similarly, Zinser offers no adequate justification
for the concentration of the litigation in this particular forum.
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4. Rule 23(b)(3)(D)

The fourth factor is "the difficulties likely to be encoun-

tered in the management of aclass action.” Fed. R. Civ. P.
23(b)(3)(D). We have previoudy held that when the complex-
ities of class action treatment outweigh the benefits of consid-
ering common issues in onetrial, class action treatment is not
the "superior" method of adjudication. Vaentino, 97 F.3d at
1234-35; Dalkon Shield, 693 F.2d at 856; see dso Am. Med.
Sys., 75 F.3d at 1085; Haley, 169 F.R.D. at 653. Thisrule
applies here, and we conclude that the complexities of class
action treatment weigh heavily against class certification.

If each class member hasto litigate numerous and substan-

tial separate issues to establish his or her right to recover indi-
vidually, aclass action is not "superior.” See, e.qg., Dalkon
Shield, 693 F.2d at 856; Walsh v. Ford Motor Co., 807 F.2d
1000, 1017 (D.C. Cir. 1986); Haley, 169 F.R.D. at 654. We
are persuaded by the logic of Haley, a proposed class action
involving allegedly defective pacemaker |eads:

Here, the allegedly negligent pacemaker leads were
implanted in different individuals in different states
by different doctors. As aresult, the causes of plain-
tiffs injuries are not entirely the same, since the
injuries did not occur at the same time, place or
under the same conditions. Given the fact that
approximately 66,000 individuals had these leads
implanted, there are potentially 66,000 different
instances that the Court would have to examine to
determine if defendant's conduct was the real cause
of injury for each potential plaintiff. Under these cir-
cumstances, there are just too many individual issues
for the Court to manage for class adjudication to be
deemed superior, even though there is a common
nucleus of facts concerning defendant's conduct.

Id. at 654.
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[8] Here, evidence suggests that deformation of the "J*

wire decreases its resistance to fatigue. Thisin turn may result
in fracture, causing injury to patients if the wire protrudes
through the insulation. ARI argues, and we agree, that it may
be difficult to establish acommon cause of injury because
many factors may contribute to "J' wire deformation, includ-
ing manufacturing and shipping history and handling of the
lead by physicians or staff. Seeid. at 654 ("Given al of these
extremely complicated and individual issues, it would seem
unwise -- and unmanageable -- for the Court to indepen-
dently attempt to handle this case."). In view of the formida
ble complexities here inherent in trying claims of negligence,
products liability, and medical monitoring with differing state
laws, Zinser does not persuade us that class treatment is supe-
rior to individual adjudication. See Am. Med. Sys., 75 F.3d at
1085. Of course, we do not suggest that the causation difficul-
ties necessarily render class certification impossible.

Because Zinser failsto demonstrate predominance and
superiority, we hold that the district court did not abuse its
discretion by refusing to certify the proposed class pursuant
to Rule 23(b)(3).8

8 While the dissent agrees with our conclusion that class certification

under Rule 23(b)(3) isinappropriate at the present time, it would have us
hold that if Zinser were to propose proper representative subclasses based
on state law commonalities at some future point in time, Rule 23(b)(3)
would be satisfied. Our review, however, is limited to assessing the district
court's exercise of discretion based on the actual request for class certifi-
cation advanced by the plaintiff.

The dissent also urges that the proposed medical monitoring subclass
merits certification under Rule 23(b)(3). Again the dissent contends that

if Zinser were to propose two sub-subclasses, any manageability problems
due to variations in state law could be resolved. As an initial matter, varia
tionsin state law cannot be so simply resolved. For example, some states
recognize medical monitoring as a separate cause of action. Compare
Friends For All Children, Inc. v. Lockheed Aircraft Corp., 746 F.2d 816,
824-25 (D.C. Cir. 1984) (holding District of Columbia recognizes a cause
of action for medical monitoring without manifestation of physical injury)
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v

Zinser next argues that certification of the proposed medi-

cal monitoring subclassis appropriate pursuant to Rule
23(b)(1)(A) because separate actions create arisk that ARI
will be subject to incompatible standards for monitoring class
members |eads. Because we conclude that the medical moni-
toring claim primarily seeks monetary damages, we affirm the
district court's denial of certification of the medical monitor-
ing subclass.

A class action is maintainable under Rule 23(b)(1)(A)

if "prosecution of separate actions. . . would create arisk of
inconsistent or varying adjudications with respect to individ-
ual members of the class which would establish incompatible
standards of conduct for the party opposing theclass. . . ."
Fed. R. Civ. P. 23(b)(1)(A). The phrase "incompatible stan-
dards of conduct” refersto the situation where"different
results in separate actions would impair the opposing party's
ability to pursue a uniform continuing course of conduct.” 7A
CHARLESALAN WRIGHT, ARTHUR R. MILLER & MARY KAY
KANE, Federal Practice and Procedure§ 1773 at 431 (2d ed.
1986) (footnote omitted). Rule 23(b)(1)(A) certification
requires more, however, "than arisk that separate judgments

with Burton v. R.J. Reynolds Tobacco Co., 884 F. Supp. 1515, 1523 n.6
(D. Kan. 1995) (stating that a claim isrecognized in Kansas only if the
plaintiff has not yet suffered injuries; otherwise, medical monitoring is
merely a component of damages). Others, however, recognize medical
monitoring only as an element of damages when liability is established
under traditional tort theories of recovery. See Telectronics, 168 F.R.D. at
215-17 (discussing state variations regarding treatment of medical moni-
toring claim). But variations of state law aside, the question we must
answer is whether the district court abused its discretion in refusing to cer-
tify the proposed medical monitoring subclass. Rule 23(c)(4), in a proper
case, may enable the district court to recognize subclasses that have proper
representatives and otherwise comply with Rule 23's requirements. This
does not mean, however, that the district court abused its discretion by
refusing to certify a subclass that does not comply with Rule 23.
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would oblige the opposing party to pay damages to some class
members but not to others or to pay them different amounts

... 1d. at 429. Certification under Rule 23(b)(1)(A) isthere-
fore not appropriate in an action for damages. See, e.q., Green
V. Occidental Petroleum Corp., 541 F.2d 1335, 1340 (9th Cir.
1976); McDonnell Douglas Corp. v. U.S. Dist. Court, 523
F.2d 1083, 1086 (9th Cir. 1975).9

As support for her Rule 23(b)(1)(A) medical monitoring
subclass argument, Zinser relies on Telectronics . There, the
district court noted that although ARI was conducting a
research program to investigate and detect the cause of the
lead fractures, "[p]laintiffs seek the establishment of a medi-
cal monitoring program which would include diagnostic test-
ing and research.” Telectronics, 172 F.R.D. at 285. The court
thus reasoned that any judicially imposed modification of the
research program -- a uniform benefit to the class of lead
implantees -- logically would affect the entire class. 1d..

The salient facts here, however, are quite different.
Here, Zinser's amended complaint does not seek the estab-

9 Courts have held that class certification pursuant to Rule 23(b)(1)(A)
is appropriate in avariety of situations.

These include a suit to enjoin state officers from terminating
unemployment compensation without a hearing, an action for a
declaratory judgment with respect to plaintiff's insurance liability
on anillegally declared dividend, and an action seeking a decla-
ration of eligibility for deferments under the Selective Service
Act. A class action seeking rescission of purchases of securities
that allegedly were made on the basis of fraudulent misrepresen-
tations also has been allowed under clause (1)(A).

7A CHARLESALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KAN
E, Fed-

eral Practice and Procedure 8§ 1773 at 435 (2d ed. 1986) (citing Crow v.

California Dep't of Human Resources, 325 F. Supp. 1314 (N.D. Cal.

1970);_Federal Sav. & Loan Ins. Corp. v. Huttner, 265 F. Supp. 40 (N.D.

I1l. 1967); Gregory v. Hershey, 51 F.R.D. 188 (E.D. Mich. 1970); Sultan

v. Bessemer-Birmingham Motel Assocs., 322 F. Supp. 86 (S.D.N.Y.

1970)).
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lishment of a medical monitoring program -- presumably
because such a program already exists -- but rather seeks "the
creation of amedical monitoring fund." Specifically, Zinser's
amended complaint requests that the court order:

(2) [the defendants to] pay the cost of notifying all
class members of the unreasonably dangerous and
defective nature of its Leads and other pertinent
related information; (2) that defendants create a
medical monitoring fund . . . for the purpose of mon-
itoring in the future the health and well being of
plaintiff and the other class members; (3) that defen-
dants be required to pay all future medical expenses
in any way related to its defective product; and (4)
that defendants be ordered to conduct full and proper
research into aternative methodologies for remedy-
ing the condition of each patient/class member . . ..

From this, it is apparent that the requested "medical monitor-
ing fund" isin essence arequest for monetary relief. More-
over, the complaint also seeks past and future compensatory
damages plus punitive damages. We conclude that Zinser pri-
marily seeks money damages.10

Zinser contends that the issue is not whether ARl must

pay for the monitoring, but instead what type of monitoring
must be performed. Zinser does not, however, demonstrate
how ARI's current patient management guidelines and
screening program are inadequate. More importantly, Zinser
does not demonstrate how separate adjudications will force
ARI to comply with inconsistent standards of conduct that it
cannot legally pursue.

Even if multiple courts were to formulate separate
medical monitoring programs as Zinser urges may occur,
Rule 23(b)(1)(A) certification is still not appropriate. Aswe

10 For further treatment of thisissue, see part V, infra.
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explainedin LaMar v.H & B Novelty & Loan Co. , 489 F.2d
461 (9th Cir. 1973):

Rule 23(b)(1)(A) authorizes class actions to elimi-
nate the possibility of adjudicationsin which the
defendant will be required to follow inconsistent
courses of continuing conduct. This danger existsin
those situations in which the defendant by reason of
the legal relations involved can not as a practical
matter pursue two different courses of conduct. The
Advisory Committee's Note makesthisclear in dis-
cussing Rule 23(b)(1)(A) by its reference to actions
to declare bond issues invalid, to fix the rights and
duties of ariparian owner, and to determine aland-
owner's rights and duties respecting a claimed nui-
sance.

Id. at 466 (footnotes omitted). Any administrative difficulty
ARI potentially might face from dightly different medical
monitoring programs required by different courts for differ-
ently situated potential claimants does not rise to the level of
requiring of ARI inconsistent courses of conduct.

We therefore hold that the district court did not abuse its
discretion by refusing to certify the proposed medical moni-
toring subclass pursuant to Rule 23(b)(1)(A).11

11 Favoring the reasoning of the district court in Telectronics, the dissent
disagrees. While conceding that there are some "minor factual differ-
ences' between the medical monitoring class certified in Telectronics and
that proposed here, the dissent would overlook these differences and hold
that the district court abused its discretion by denying certification under
Rule 23(b)(1)(A). We respectfully disagree. Zinser has not demonstrated
that Accufix "by reason of the legal relations involved can not as a practi-
cal matter pursue two different courses of conduct. " LaMarv.H & B
Novelty & Loan Co., 489 F.2d 461, 466 (9th Cir. 1973). Assuch, the dis-
trict court properly denied certification under Rule 23(b)(1)(A).
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Vv

Zinser also contends that the district court abused its discre-
tion by refusing to certify the proposed medica monitoring
subclass pursuant to Rule 23(b)(2).

Rule 23(b)(2) provides that a class action is appropri-

ate if "the party opposing the class has acted or refused to act
on grounds generally applicable to the class, thereby making
appropriate final injunctive relief or corresponding declara-
tory relief with respect to the classasawhole. " Fed. R. Civ.
P. 23(b)(2). Class certification under Rule 23(b)(2) is appro-
priate only where the primary relief sought is declaratory or
injunctive. Nelsen v. King County, 895 F.2d 1248, 1254-55
(9th Cir. 1990); O'Connor v. Boeing N. Am., Inc., 180 F.R.D.
359, 377 (C.D. Cadl. 1997); Haley, 169 F.R.D. at 657. A class
seeking monetary damages may be certified pursuant to Rule
23(b)(2) where such relief is"merely incidental to [the] pri-
mary claim for injunctive relief." Probe v. State Teachers
Retirement Sys., 780 F.2d 776, 780 (Sth Cir. 1986).

Zinser contends that a medical monitoring claimis pri-

marily equitable or injunctive. A request for medical monitor-
ing cannot be categorized as primarily equitable or injunctive
per se. Many courts, including California state courts, have
recognized that medical monitoring relief is appropriate only
as an element of damages after independent proof of liability.
See Potter v. Firestone Tire and Rubber Co., 863 P.2d 795,
823 (Cal. 1993); see also Telectronics, 168 F.R.D. at 215-17
(discussing state variations regarding treatment of medical
monitoring claim).

Because Rule 23(b)(2) certification is inappropriate where
the primary relief sought is monetary, Nelsen , 895 F.2d at
1254, the dispositive question is: What type of relief does
Zinser primarily seek? We find the following discussion help-
ful and strikingly persuasive by anaogy here:
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Plaintiffs do not seek a court-established medical
monitoring program solely for the purposes of diag-
nosing disease and sharing information with class
members. Rather Plaintiffs seek the establishment of
a"reserve fund to pay for the cost of the medical
monitoring program,” which includes medical exam-
inations of class members, aswell as treatment of
disease detected in class members. Plaintiffs addi-
tionally seek punitive and compensatory damages for
the Class. Thus, the medical monitoring program
Plaintiffs seek does not resemble that held in Day as
appropriate injunctive relief. In fact, Plaintiffs pro-
posed program does not resemble any programs cer-
tified under Rule 23(b)(2).

O'Connor, 180 F.R.D. at 377 n.23 (citation omitted).

Courts have split on whether medical monitoring relief

is primarily compensatory or injunctive. Depending on the
nature of the precise relief sought and the circumstances of
the particular case, many courts have declined to certify medi-
cal monitoring classes when joined with requests for funding
and compensation. See Boughton v. Cotter Corp. , 65 F.3d
823, 827 (10th Cir. 1995) (athough certification of medical
monitoring class under Rule 23(b)(2) islegally permissible,
district court did not abuse its discretion in refusing to certify
such aclass where the relief sought was primarily money
damages); Cook v. Rockwell Int'l Corp., 181 F.R.D. 473, 479-
80 (D. Colo. 1998) (even whererelief sought was diagnostic
testing and medical screening necessary to facilitate early
detection and treatment of disease, rather than damages for
past, present, or future injury, such relief was primarily a suit
for damages); Arch v. Am. Tobacco Co., 175 F.R.D. 469, 483-
85 (E.D. Pa. 1997) (Rule 23(b)(2) certification inappropriate
where plaintiffs medical monitoring program included not
only periodic examinations but also afund for treatment
because the "request for treatment drastically alters the nature
of therelief requested by plaintiffs. . . [making it] identical
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to atraditional damage claim for personal injury"); Haley,
169 F.R.D. at 657 (Rule 23(b)(2) certification improper for
class seeking medical monitoring program and damages
because medical monitoring, while not incidental to action for
monetary damages, was not primary goal). Compare Y dava
v. Hughes Aircraft Co., 845 F. Supp. 705, 708, 712 (D. Ariz.
1993) (certifying class for court-supervised medical monitor-
ing program to detect disease when damages sought were for
medical monitoring costs incurred, rather than other compen-
satory and punitive damages); Craft v. Vanderbilt Univ., 174
F.R.D. 396, 406 (M.D. Tenn. 1996) (noting authority support-
ing proposition that "medical monitoring, if properly framed,
can be aform of injunctive relief.").

We conclude that Zinser's proposed medical monitor-

ing subclassis not appropriate for certification pursuant to
Rule 23(b)(2). The amended class action complaint here seeks
the establishment of areserve fund for past and future dam-
ages, compensation for future medical treatment, plus other
compensatory and punitive damages. Although the complaint
also seeks "full and proper research into alternative methodol-
ogies for remedying the condition of each patient/class mem-
ber," thisinjunctive relief is merely incidental to the primary
claim for money damages.

We hold that the district court did not abuse its discretion
by refusing to certify the proposed medical monitoring sub-
class pursuant to Rule 23(b)(2).

Vi

Zinser argues that certification of the class and subclasses

is also appropriate pursuant to Rule 23(b)(1)(B) because this
case involves alimited fund. Certification pursuant to Rule
23(b)(1)(B) isjustified if adjudications by individual mem-
bers of the class would "as a practical matter be dispositive
of the interests of the other members not parties to the adjudi-
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cations or substantially impair or impede their ability to pro-
tect their interests.” Fed. R. Civ. P. 23(b)(1)(B).

Class actions are permitted under Rule 23(b)(1)(B) if sepa-
rate actions "inescapably will ater the substance of the rights
of others having similar claims." McDonnell , 523 F.2d at
1086. The Supreme Court has held that certain characteristics
are "presumptively necessary, and not merely sufficient, to
satisfy the limited fund rationale.. . . ." Ortiz v. Fibreboard
Corp., 527 U.S. 815, 842 (1999). Thus, to satisfy Rule
23(b)(1)(B), aclass action plaintiff must demonstrate that the
caseinvolvesa" “fund' with adefinitely ascertained limit, all
of which would be distributed to satisfy all those with liqui-
dated claims based on a common theory of liability, by an
equitable, pro rata distribution.” 1d. at 841.

The district court rejected Zinser's assertion that this test
could be satisfied and that certification of the proposed class
and subclasses is therefore appropriate under Rule
23(b)(1)(B) because of a"limited fund.”

Plaintiff arguesthat the settlement in the Ohio Inre
Telectronicslitigation left ARI with only two limited
funds from which it must pay al of its operating and
litigating costs. However, Plaintiff provides no evi-
dence indicating either that the $6.75 million litiga-
tion fund isinsufficient to cover plaintiffs clams, or
that plaintiffs will be unable to reach the $10 million
operating fund. Moreover, Plaintiff pointsto no evi-
dence concerning holdings of Defendants Pacific
Dunlop and Nucleus, and presents conflicting
accounts of whether insurance coverage will be
available.

(footnote and citation omitted).

Also, the Sixth Circuit recently rejected Rule 23(b)(1)(B)
certification of the Telectronics class for similar reasons. As
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the district court did here, the Sixth Circuit questioned
whether the case presents a"limited fund,” viewing both
Pacific Dunlop and Nucleus as solvent and potentially liable.
Telectronics, 221 F.3d at 878. The court reasoned that "[w]e
cannot approve a settlement that rel eases these parent compa-
niesfrom al liability and leaves class members with no
recourse against them." 1d. at 879.

Zinser has not demonstrated that the assets potentialy
available to claimants are so limited that separate actions "in-
escapably will alter" the rights of other claimants. The district
court did not abuse its discretion by refusing to certify the
proposed class and subclasses pursuant to Rule 23(b)(1)(B).

CONCLUSION

The district court did not abuse its discretion when it denied
class certification pursuant to Rule 23(b)(1)(A), (b)(1)(B),
(b)(2), and (b)(3).

AFFIRMED.

B. FLETCHER, Circuit Judge, dissenting:

| respectfully dissent. In deciding all of the issues against
Zinser and in favor of ARI, the mgjority opinion serioudy dis-
torts federal class action law by collapsing the Rule
23(b)(1)(A) certification inquiry into that of Rule 23(b)(2). In
the process, the mgjority opinion virtually ignores the holding
of the Ohio district court in aparallél suit against the same
defendants, see In re Telectronics Pacing Sys,, Inc., 172
F.R.D. 271 (S.D. Ohio 1997), aswell asthat of the Sixth Cir-
cuit, which declined to disturb the relevant certification deci-
sions of the district court.1 The net result, | fear, isthat

1 Inlnre Telectronics Pacing Sys., Inc., 221 F.3d 870 (6th Cir. 2000),
the Sixth Circuit recently vacated a proposed settlement on the ground that
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thousands of potentia plaintiffsin this case will have no prac-
tical means of redress for their injuries.

As| understand it, the Encor 854 leads are essentially the
same ones (or at least are aleged to suffer from the same
defects, including the J-shaped design flaw) implicated in
Telectronics. Zinser cites evidence that ARI's own studies
have found arising incidence of 854 lead fractures and that

it has finally decided to recall the product, even though it ini-
tially refused to do so (and permitted continued implantation
of the potentially defective leads) at the time it was forced to
recall the similar J-leads at issuein Telectronics. Thus,
although the number of complainants may have been fairly
low at the time of filing, the potential class of plaintiffs may
well have grown to be quite sizeable. Cf. Haley v. Medtronic,
Inc., 169 F.R.D. 643, 648 (C.D. Ca. 1996) (finding in the
context of Rule 23(a)(1)'s numerosity requirement that
"[g]iven the vast number of people who have had the
[Medtronic pacemaker] leads implanted, it islikely that the
number of lawsuits that will be filed in the near futureis
likely to increase substantialy.") All in all, I am concerned
that outside of a class action, given the relatively small recov-
eries at stake, individuals implanted with these leads are likely
to find it extremely difficult, if not impracticable, to individu-
ally litigate the costs of injury and health maintenance.

The mgority finds that neither common issues of fact or

law predominate under Rule 23(b)(3). Thisfinding squarely
conflicts with the reasoning of the Telectronics court, as well
asthat of the Haley court (which the magjority otherwise cites
selectively in support of its conclusions). For example, the
majority repeatedly contends that a plethora of individual fac-

the limited fund rationale of Rule 23(b)(2)(B) does not apply when the
available funds are limited only by agreement of the parties. All other

issues, including the district court's certification decisions, were pretermit-
ted. Id. at 882.
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tual questions makes this case unsuitable for class certifica
tion. Mgj. Op. 16871, 16877. However, as the district court
noted in Telectronics, the sheer number of fractured leads,
combined with the fact that the product had been recalled,
strongly suggested a single cause of injury. Telectronics, 172
F.R.D. a 289. Similarly, here ARI's own findings of the
increasing incidence of fractures and defects which led it
finally to recall the 854 leads strongly suggeststo methat, in
the language of the Telectronics court,"the most significant
common issue which predominates in this action is whether
[ARI] islegally responsible for the fractures." Id.

Likewise, in Haley, the court found that"because . . .
defendant's conduct with regard to the design, manufacture
and distribution of the leads and defendant's representations
about these leads are at the heart of al plaintiffs cases, . . .
common questions of law and fact do predominate in the
instant case." Haley, 169 F.R.D. at 651 (finding that while
common issues predominated, a class action would nonethe-
less not be a superior method of resolving plaintiffs claims,
in large part due to the manageability problems associated
with applying amultiplicity of state laws).2 In sum, athough

| believe that Rule 23(b)(3) certification of the negligence and
products liability causes of action would be inappropriate at
the present time because California's choice-of-law rules
would make the adjudication of these claims unmanageable,

| otherwise find that common issues predominate in this
action, consistent with the Telectronics court's conclusion that

2 The majority opinion's analysis of the superiority prong of Rule
23(b)(3) also conflictswith Haley. In Haley, the court found that under
Rule 23(b)(3)(A), "where the damages each plaintiff suffered are not that
great, this factor weighsin favor of certifying aclass action.” Id. at 652.
Furthermore, the court aso found that the second criterion for determining
superiority under Rule 23(b)(3)(B), the nature and extent of concurrent lit-
igation, "dightly weigh[ed] in favor of granting class certification.”
Instead, it was "in particular” because of the manageability problems
under Rule 23(b)(3)(D) that the Haley court deemed class certification to
be inappropriate. 1d. at 653.
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with appropriate and representative subclasses based on state
law commonalities, the Rule 23(b)(3) requirements of pre-
dominance and superiority would be satisfied.3

Most importantly, with respect to the proposed medical
monitoring subclass, the majority opinion completely ignores
the analysis of the district court in Telectronics. In the words
of that court, "The medical monitoring claim hereis an ideal
candidate for class certification pursuant to Rule 23(b)(1)(A)
because separate adjudications would impair TPLC's ability
to pursue a single uniform monitoring program.” Telectronics,
172 F.R.D. at 284 (emphasis added). | agree. Asin the present
case, the plaintiffsin Telectronics claimed that the existing
medical monitoring program was inadequate. Based on the
pleadings here, | see no reason to deny certification under
Rule 23(b)(1)(A).

Inexplicably, and utterly without case support, the majority
opinion essentially collapses the Rule 23(b)(1)(A) inquiry into
that of Rule 23(b)(2). Even if Zinser's medical monitoring
claim essentially seeks damages (an assumption which | find
guestionable), this should not be dispositive under Rule
23(b)(1)(A). Indeed, inasmuch as Zinser seeks to compel ARI
to provide increased research and diagnostic testing for all

3 Notwithstanding my conclusion that the choice-of-law problem renders
Rule 23(b)(3) certification inappropriate at the present time, the majority
somehow contends that based on our divergence on other issues of pre-
dominance and superiority, | "would have us hold that if Zinser were to
propose proper representative subclasses based on state law commonalities
at some future point in time, Rule 23(b)(3) would be satisfied." Maj. Op.
16877 n.8. To the contrary, such a holding would be tantamount to insert-
ing the court into the role of plaintiff's counsel. Rather, | take issue with
the further (and, | believe, unwarranted) conclusion in the majority opin-
ion that, in addition to the choice-of-law problem, other individual issues
of fact and law overwhelm common issues in this case. These findings
unnecessarily conflict with Telectronics and Haley, and preclude the pos-
sibility that if Zinser did propose subclasses and appropriate representa
tives along the lines of what was done in Telectronics, the class would
merit certification.
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class members (i.e., beyond just fluoroscopies), the equitable
component of the medical monitoring claim is highly signifi-
cant. Rule 23(b)(1)(A) says nothing about whether the class
also seeks damages; it only requires that "(1) the prosecution
of separate actions by or against individual members of the
classwould create arisk of (A) inconsistent or varying adjudi-
cations. . . which would establish incompatible standards of
conduct for the party opposing the class." Fed. R. Civ.P.
23(b)(1)(A).4

| particularly find the majority's assumption that ARI could
only be confronted with "dlightly different” medical monitor-
ing requirements, Mgj. Op. 16881, to be altogether specula-
tive and without support. In so doing, the majority substitutes
an unadorned conclusory statement for sound legal reasoning.
Tellingly, the mgjority ignores the plain language of Rule
23(b)(1), which only requires that individual actions prospec-
tively "create arisk of" inconsistent judicial rulings and
incompatible standards of conduct. Instead, the majority
seems to suggest that in order to merit certification under Rule
23(b)(1)(A), plaintiffs bear the burden of actually demonstrat-
ing that a defendant "by reason of the legal relationsinvolved
can not as a practical matter pursue two different courses of
conduct" -- a near-insurmountable task in most cases. Mg.
16881. 26 n.11 (citation omitted). In sum, | cannot agree with
the mgjority's minimization of the risk of inconsistent judicial
rulingsin this case, especialy as the cohort of potential plain-
tiffs continues to grow.

4 Like the mgjority, the district court below denied Rule 23(b)(1)(A) cer-
tification of the medical monitoring subclass because it determined that
Zinser "seeks mostly damages.” Although the magjority makes much of the
fact that our review of the district court's denial of class certification isfor
abuse of discretion, the district court's reliance upon an erroneous con-
struction of Rule 23(b)(1)(A) constitutes a per se abuse of discretion. See
Koon v. United States, 518 U.S. 81, 100 (1996) ("A district court by defi-
nition abuses its discretion when it makes an error of law.")
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Significantly, both Ninth Circuit cases cited as precedent

for the mgjority holding -- Green v. Occidental Petroleum
Corp., 541 F.2d 1335, 1340 (9th Cir. 1976), and McDonnell
Douglas Corp. v. U.S. Dist. Court, 523 F.2d 1083, 1086 (Sth
Cir. 1975) -- involved plaintiffs who sought only damages;
accordingly, Rule 23(b)(1)(A) certification was appropriately
denied in those cases.5 Here, by contrast, the majority opinion
denies Rule 23(b)(1)(A) certification on the dubious ground
that Zinser primarily seeks damages. Even if true, this consti-
tutes an unwarranted and unsupported extension of our prior
cases, and effectively collapses the Rule 23(b)(1)(A) inquiry
into that of Rule 23(b)(2).

To be sure, there are some minor factual differences

between the medical monitoring class certified in Telectronics
and that proposed here, such as the requirement that the
defendants pay the cost of notifying al class members; create
afund to pay for the cost of monitoring the health of class
members; and pay al medical expenses related to defective
leads. But for all practical (and legal) purposes, these differ-
ences are insignificant under the Rule 23(b)(1)(A) framework;
indeed, if anything, the requested medical monitoring "fund"
simply makes explicit whatever financial responsibility was
inherent in the Telectronics medical monitoring proposal.
Thus, I cannot see how the proposed medical monitoring sub-

5 The mgority opinion aso quotes selectively from O'Connor v. Boeing
North American, Inc., 180 F.R.D. 359 (C.D.Cal. 1997), while ignoring the
discussion at footnote 22 of that opinion regarding the Telectronics deci-
sion. The O'Connor court correctly noted that because the defendant in
Telectronics had already established a medical monitoring program for
diagnostic testing and research, any judicially-imposed modification of the
program would affect all class members. Furthermore, the class sought to
establish amedical monitoring claim under Rule 23(b)(1)(A), rather than
seek medical monitoring as aform of relief for some other claim. "Thus,

if the class prevailed on their claim, the defendant would necessarily be
required to treat all class members alike, as al class members would then
be eligible for the medical monitoring program by virtue of winning their
medical monitoring claim.” Id. at 377 n.22.
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class here "isin essence arequest for monetary relief.” Mgj.
Op. 16880. Furthermore, eveniif it is, this should only be
grounds for denying certification under Rule 23(b)(2), not
Rule 23(b)(1)(A).

Finally, | believe the medical monitoring subclass aso mer-
its certification under Rule 23(b)(3). With respect to the pre-
dominance requirement, ARI's primary defense to Zinser's
claim isthat the current monitoring program is sufficient. As
the Telectronics court reasoned, "[t]his defense is common to
all implantees and is the predominant issue regarding the
appropriateness of a court ordered medical monitoring pro-
gram.” Id. at 286 (citations omitted). Moreover, "practically
speaking, for many of the "J Lead recipientstheir only redlis-
tic claim may be for medical monitoring . . . . The superiority
prong of Rule 23(b)(3) is satisfied if aggregation of small
monetary claimsis required to ensure vindication of lega
rights.” Id. at 286-87 (citations omitted). Any manageability
problems due to variations in state law can be readily
addressed, asin Telectronics, by the creation of two sub-
classes -- one for states that require present physical injury
to recover for medical monitoring, and one for states that do
not -- pursuant to the court's authority under Rule 23(c)(4).
Once this distinction is addressed, other "variationsin state
law regarding medical monitoring are immateria. " 1d. at 287.

In sum, because | find that the majority opinion completely
neglects the persuasive reasoning of the Telectronics court
and eviscerates the distinction between Rule 23(b)(1)(A) and
Rule 23(b)(2), | respectfully dissent.
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